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THE FACTION IN GOVERNMENT 


‘‘By a faction, I understand a number 
of citizens, whether amounting to a major- 
ity or a minority of the whole, who are 
united and actuated by some common im- 
pulse of passion, or of interest, adverse 
to the rights of other citizens, or to the 
permanent and aggregate interests of the 
community.’’ 

The above is taken from one of the 
papers (No. 10) which form The Feder- 
alist. It was written by James Madison. 
In this paper Mr. Madison sought to ex- 
plain how the danger from this source 
could be avoided. His solution was: ‘‘A 
Republic, by which I mean a government 
in which the scheme of representation 
takes place, opens a different prospect, 
and promises the cure for which we are 
seeking.’’ The Republic is no doubt the 
best and safest form of government, but 
it has not entirely obviated this danger. 

There are, of course, factions which ad- 
vocate and secure the passage of laws that 
are good for all the people. For these we 
have no concern. It is the faction defined 
by Mr. Madison whose activities are 
inimical to the welfare of our Republic. 
A faction seeking to be excepted from the 
application of a general law; a faction 
seeking advantage by the enactment of a 
law; a faction disregarding some great 
principle by asking for a law that would 
impinge upon that principle. The first 
two may be included in the class last men- 
tioned, for it is ignorance of the principle, 
or a deliberate design to abrogate it in 
so far as their purpose requires, that 
makes all of them dangerous. 

Mr. Hughes, in his opening address be- 
fore the American Bar Association, this 
year, touches upon the religious faction, 
and warns against its activities. He said: 





‘‘It would be serious enough if inter- 
ference with education found its motive 
in the desire to control intellectual 
activity in the interest of former intel- 
lectual concepts, but it is far more seri- 
ous when these endeavors are for the pur- 
pose of controlling the pursuit of knowl- 
edge in what is supposed to be the interest 
of a reasonable arrangement of courses of 
study in order to aid the acquisition of 
knowledge, is one thing; to attempt to 
control public instruction in the interest 
of any religious creed or dogma is quite 
another. If we are true to the ideal of 
religious liberty, the power of govern- 
ment is not to be used to propagate re- 
ligious doctrines or to interfere with the 
liberty of the citizen in order to maintain 
religious doctrines. 

‘The question is not whether these doc- 
trines are true and should be embraced. 
The point is that this is not the way to 
foster their support. In our country there 
are all sorts of religious beliefs and prac- 
tices, and at one time or another before 
religious liberty was established here our 
forbears in other lands have all alike— 
Baptists, Presbyterians, Catholics, Jews, 
Quakers and others—suffered persecution 
at the hand of Government. What was 
the reason of this persecution? Was it 
not a plausible one? What could be more 
plausible than that the truth of religion 
should be fostered and supported by the 
state. But if so fostered and supported, 
its nature will be determined by the state. 
What could be a nobler exercise of gov- 
ernmental power than to destroy religious 
error and save the souls of men from per- 
dition? That plausible pretext has given 
us the saddest pages of history. That is 
the road that leads back to the perversion 
of authority and the abhorrent practices 
of the dark days of political disqualifica- 
tions on grounds of religion, of persecu- 
tion, of religious wars, of tortures, of mar- 
tyrdom. If Kings and Princes, or the 
legislative majorities which have suc- 
ceeded them, may enter the domain of 
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conscience it is certain that they will make 
this entry with the most fiery zeal, the 
most profound conviction, the most ruth- 
less determination of which the human 
heart is capable. We have problems 
enough without introducing religious 
strife into our politics.’’ 

The cure for the evil as it exists today 
is understanding of the fundamental prin- 
ciples and purposes of our government; 
an understanding that the individual 
should have complete freedom of conduct 
in all matters not affecting the commu- 
nity. Freedom of conduct has been said 
to be one of the principal ingredients of 
human happiness, and quite the chief in- 
gredient of individual and social progress. 

‘Mankind are greater gainers by suf- 
fering each other to live as seems good to 
themselves, than by compelling each to 
live as seems good to the rest.’’ 

Every citizen might well read the 
papers of Hamilton, Madison, and Jay, 
which compose a large part of The Fed- 
eralist. 





NOTES OF IMPORTANT DECISIONS 


EMPLOYEE HANDLING TELEGRAPH 
POLES AS ENGAGED IN INTERSTATE 
COMMERCE.—The Supreme Court of Missouri, 
in Fenstermacher v. Chicago, R. I. & P. R. Co., 
274 S. W. 718, holds that in an action under the 
Federal Employers’ Liability Act (U. S. Comp. 
St. §§ 8657-8665), where employee of railway 
was injured while loading telegraph poles on 
cars, whence they were to be taken to repair a 
telegraph line used by railroad in interstate 
commerce, held employee was not engaged in 
interstate commerce, within meaning of act. 

In part the Court said: 

“The work in which plaintiff in the case at 
bar was engaged when injured was removed 
from the actual work of repairing an inter- 
state facility by at least three separate and 
distinct operations. After being loaded upon 
the flat car, the telegraph poles had to: be 
hauled to Trenton. A second operation took 
place when they were unloaded there. A third 
operation took place when the poles were 
moved to the point where they were to be 
used. And, if the persons who removed the 
poles from the unloading place at Trenton were 





not employees engaged in the actual repairs, 
the work of still other employees was involved. 
At least three such operations must have oc- 
curred before the actual work of placing the 
poles in the telegraph line could begin. 

“The line must be drawn somewhere. If 
plaintiff was engaged in interstate commerce 
when he was injured, then the railroad em- 
ployee who felled the tree which was made 
into the telegraph pole would be likewise en- 
gaged, if that particular tree had been set 
apart for such purpose. Likewise, the railroad 
employee who sharpened the axe, used by the 
employee who felled such tree, would come 
within the Federal Employers’ Liability Act, 
and we would have a connection with inter- 
state commerce about as close as that which 
‘the priest all shaven and shorn’ bore to the 
famous ‘house that Jack built.’ 

“It is not here necessary, and we will not 
undertake, to say where the line should be 
drawn; but we are convinced, from the trend 
of the decisions discussed, that such line must 
be drawn at some operation in the repair of 
a facility of interstate commerce nearer to and 
more closely connected with it than a task 
three or four times removed from actual work 
upon such facility. 

“We hold that the work which plaintiff was 
doing in helping to load the telegraph poles 
upon the flat car, which necessitated thereafter 
a train movement to Trenton and unloading 
thereat and removal therefrom before the poles 
could be used in the repair of the telegraph 
line, was too remote and cannot be said to 
have been so closely related to interstate com- 
merce as to be practically a part of it.” 


NO SUCH THING AS NEGATIVE INCOME. 
—Where a borrower of German marks repaid 
his debt eight years later, when marks had 
greatly fallen in value, the difference was not 
taxable as income, under Const. Amend. 16, 
nor Revenue Act, Nov. 23, 1921. Sections 213, 
230, 232, 233 (Comp. St. Ann. Supp. 1923, See- 
tions 6336 1-8ff, 6336 1-8nn, 6336 1-800, 6336 
1-8p), since it was not derived from employ- 
ment of capital, labor, or both, or from sale 
or conversion of capital assets resulting in 
profit, there being no such thing as negative 
income.—Kerbaugh-Empire Co. v. Bowers, U. 
S. D. C., 300 Fed. 938. 





“What are you cutting out of the paper?” 

“About a man getting a divorce because his 
wife went through his pockets.” 

“What are you going to do with it?” 

“Put it in my pocket.”—Integral. 
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SPECULATION IN. GRAIN FOR 
FUTURE DELIVERY* 


What is Legal and What is Illegal 


Is there anything wrong about it? If 
there is, what is it? Is there any differ- 
ence between speculating in grain and in 
any other kind of merchandise? If so, 
what is the difference? It has never been 
held in any reported case that speculation 
is illegal or unlawful, unless it was con- 
trary to the provisions of some state stat- 
ute and there are few such statutes. There 
is none in Indiana or Illinois and the Con- 
gress of the United States has not, and 
probably never will prohibit speculation. 
On the contrary, Congress enacted ‘‘The 
Future Trading Act’’ of August 24, 1921, 
and ‘‘The Grain Future Act’’ of Septem- 
ber 21, 1922. The latter has been upheld 
by the U. S. Supreme Court in Board of 
Trade v. Olson, 43 Supreme Court re- 
porter 470. Moreover this legislation recog- 
nizes dealings in grain futures to be law- 
ful and regulates such dealings. The U. S. 
Revenue Act also imposed a tax of 2 cents 
on every $100 in value of such sales. Can 
it be possible that speculation is such a 
great evil as a great many people seem to 
think it is, and yet no steps have been 
taken to prevent it in the great majority 
of the states, or by the national govern- 
ment? The facts are that speculation is of 
great benefit to both the producer and the 
consumer and in the language of Senator 
White (afterwards Chief Justice of the 
United States Supreme Court) ‘‘The sys- 
tem of future dealing, as found in this 
country today is a part of the 
common acquisition of the human mind 
for the past two hundred years or more 
. . . There is no political economic writer 
in any language recognized as authority, 
unless he be tinctured either with Social- 
ism or Communism, who does not approve 

*This series of articles was written for the 
Indianapolis Commercial, through whose courtesy 
the reprint herewith is permitted. The author, 
Mr. James C. McMath, 105 West Monroe St., Chi- 
cago, is a lawyer of high standing who has de- 


voted years of study to this subject, and is an 
authority in this field. 





cf these contracts and state that they are 
necessary for the development of commer- 
cial affairs and that they operate wisely 
and beneficially upon both the producer 
and the consumer.’’ There has never been 
written in this country a better work on 
‘‘Speculation on the Stock and Produce 
Exchanges of the United States’’ than that 
of Professor Henry Crosby Emery of Co- 
lumbia University, in 1896. He has been 
long recognized as leading authority on 
this subject and is mow deceased. His 
opinion upholds trading in ‘‘futures’’ as 
beneficial to producer and consumer. 


Dealing in Options.—Sometimes referred 
to as ‘‘privileges,’’ ‘‘puts and calls,’’ ‘‘bids 
and offers,’’ ‘‘indemnities,’’ etc., was. not 
illegal at common law and in the opinion 
of the writer would now be very beneficial 
to both the producer and consumer, but 
Congress has imposed a tax of 20 cents 
per bushel on such transactions and as a 
consequence these dealings are now being 
carried on by orders from the United 
States to Canada. Where men are legally 


‘permitted to deal in wheat for future de- 


livery why should they be prevented from 
obtaining overnight insurance by the pur- 
chase and sale of options? The only an- 
swer is: That they have been used for 
gambling purposes and so have dealings in 
‘‘futures’’ which is admitted legal. 


What Is Illegal.—Dealings in ‘‘options’’ 
or ‘‘futures’’ when neither of the parties 
intend to accept or deliver any grain dur- 
ing the delivery month, but do intend to 
settle on differences between the purchase 
price and the closing price are illegal and 
were so at common, law, because such deal- 
ings were against public policy. No rea- 
sonable man will deny that the forms of 
trade are sometimes used for wagering or 
betting on the fluctuations of the market 
price of commodities, but because this is 
true does it necessarily follow that all 
trading should be stopped? It is a lead- 
ing maxim that ‘‘The welfare of the peo- 
ple is the paramount law.’’ This does not 
mean the welfare of a few gamblers. Nor 
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can any law protect men who are so fool- 
ish that they will overtrade. Overtrading 
is the open door to ruin—either in grain 
or anything else. If a man buys more 
than he cam take care of, there can only 
be one result. 


What Is the Difference Between Spec- 
ulation and Gambling?—A bonafide con- 
tract of purchase or sale of wheat for fu- 
ture delivery is speculation and is legal. 
Going through the form of making such 
a purchase or sale and simply using it as 
a cover for wagering or betting on market 
fluctuations is gambling, but how is this 
disguised gambling to be detected or de 
termined? In any and all cases at law it 
can only be determined by a jury. Never 
by a judge unless a jury is waived. It is 
a question of fact as to what the intention 
of the parties to the transaction was and 
& judge can not take that question from 
the jury if there is any evidence to be 
weighed or considered. When we say it 
must be determined by the intent of both 
parties, what parties? In [Illinois it 1s 
held to be the intent of the broker and the 
consumer. 

How often do we hear it said that some- 
one lost money dealing on the Board of 
Trade off Chicago. No outsider—not a 
member of the Board of Trade of Chi- 
eago ever dealt there. He was never per- 
mitted to deal there, and if there is any 
gambling on the Board of Trade it is done 
by the members of the Board. Gambling 
is never to be presumed. It must be 
proved. Moreover, it must be proved that 
both parties intend to gamble. One of the 
best considered cases on this point is that 
of Whiteside v. Hunt, 97 Indiana 191. It 
is a leading case. One of the best charges 
to a jury on the same subject that has 
ever been giver is the one in Irwin v. Wil- 
liar, 110 U. S. 499. 


What Is a Bucket Shop?—Bucketing a 
trade is where the broker takes it himself 
and a bucket shop is where no grain is 
either bought or sold. The transactions 
are merely transactions on the figures on 





the blackboard. It is in reality a bet that 
the price will go up or will go down. Any 
member of the Chicago Board of Trade 
caught bucketing is expelled. Bucket 
shops are not now very numerous. 

The subject of the American Produce 
Exchange Markets was covered quite fully 
in the annals of the American Academy 
of Political and Social Science, Septem- 
ber, 1911, Vol. 38, No. 2, Philadelphia, 
Pennsylvania. 


Amount of Grain for Future Delivery.— 
The U: S. Supreme Court in the Olson 
Case, said, ‘‘ Witnesses testified before the 
committee that a calculation based on com- 
missions showed the total bushels of grain 
sold for future delivery on the Chicago 
Board of Trade in a year reach nearly 
twenty billion and that the amount of 
grain actually delivered under such con- 
tracts is not one per cent of this,’’ 43 
Supt. Ct. Rep. 473. In a very recent pub- 
lication the amount of grain sold for fu- 
ture delivery in 1924 was 17,827,070,000. 
This consisted of wheat, corn, oats and 
rye. 

The pit scalpers trade in fully half of 
what is bought and sold every day and 
notwithstanding the great fluctuations in 
price at times there is a greater fluctuation 
in the price of beans and other fart prod- 
ucts where there is no such market as there 
is for grain. The above facts and figures 
do not have any bearing at all on the ques- 
tions of what is speculation or what is 
gambling. Because the entire stock of an 
incorporated company is sold over and 
over on an Exchange does not show or 
prove that those dealing in it are gambling. 
The law making powers of the U. S. and of 
the states may read profitably the report 
of the nine able men appointed by Gov. 
Charles E. Hughes. It is in the appendix 
to ‘‘The Stock Exchange from Within,’’ 
by Van Antwerp. It shows the results of 
unsuccessful legislation in Germany and 
throws a great deal of light on the subject 
of Produce Exchanges. 
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When a Trader Asserts That His Deal- 
ings Were Gambling Transactions He Must 
Prove It.—The burden of proof is on him, 
and while he may prove it, if he can by 
circumstantial evidence, no one can. tell 
what the rightful decision of the case will 
be until all the facts and circumstances of 
that particular case are shown. A broker 
may rightfully recover commissions and 
advances in one case and he may lose in 
another. 

The application of the law cases is not 
difficult when all the facts and cireum- 
stances are proven. It must be kept in 
mind, however, that in every transaction 
by a customer (not a member of the ex- 
change) there are two contracts: One 
between the broker and customer and an- 
other between two brokers in the pit on the 
floor of the Exchange. It must also be 
remembered that transactions begun in one 
state may be governed as to their validity 
by the laws of another and the statutes of 
the state by which the transactions are 
governed must be understood. 

The opinions of men, like a mirror, are 
only to be esteemed for the truth and 
accuracy with which their object is re- 
flected. 


FUTURES AND OPTIONS 
THE CHICAGO BOARD OF TRADE 





Short Selling and Hedging 





Dealing in grain for future delivery was 
the subject of a recent article in the In- 
dianapolis Commercial, and the legality 
of such dealings has been well settled by 
federal and state decisions. 

Dealing in ‘‘options’’ sometimes referred 
to as ‘‘privileges,’’ ‘‘bids,’’ and ‘‘offers,’’ 
‘‘ups’’ and ‘‘downs,’’ ‘‘indemnities’’ and 
‘‘puts’’ and ‘‘ealls,’’ all meaning the 
same, have never been held to be illegal in 
the absence of a statute prohibiting such 
dealings. An ‘‘option’’ is a ‘‘privilege.’’ 
If a manufacturer contracts for 100 tons 
of coal and there is a clause in the contract 
that gives him the right to take an addi- 
tional 100 tons at the same price at some 





specified time in the future, that is a 
‘*privilege’’ that he may exercise or not. 
Just as he may desire. There is nothing 
illegal about that, and a speculator may 
buy within an hour after the close of the 
day’s market, 1:15 p. m., 100 ‘‘puts’’ or 
he may sell 100 ‘‘calls’’ and there is noth- 
ing illegal about that, unless there is a 
statute against such dealings. What is 
meant by a ‘‘put’’ is the privilege of deliv- 
ering or not delivering the wheat sold. A 
‘‘eall’’ is the privilege of calling for or not 
calling for the wheat bought. For example, 
we will say that May wheat closed today at 
$1.40 per bushel. You buy 100 ‘‘puts’’ at 
$1.37 or you sell 100 ‘‘calls’’ at $1.43. If 
May wheat during the market hours of the 
next day does not go down to $1.37 or go 
up to $1.43 your privilege that you bought 
or sold is of no value and you have simply 
lost what you paid for the privilege, to wit: 
About $125.00 for commissions on 100 
‘‘puts’’ or ‘‘calls.’’ Well, you may say 
that’s gambling, but is it? Suppose you 
were carrying a lot of May wheat you had 
bought for future delivery at $1.40 per 
bushel and you did not want to take the 
risk of losing more than 3 cents per bushel, 
overnight or during the next day, is there 
any good reason why you should not be 
permitted to limit your loss to 3 cents per 
bushel by buying bids at $1.37? May 
wheat the next day might go down to $1.30 
cr a loss of $1,000.00 on 10,000 bushels, but 
if you had the privilege at $1.37 your loss 
would be only $300.00, if you exercised the 
privilege. The same would be true if you 
had sold May wheat short at $1.40 and had 
bought offers at $1.43, and May wheat 
went up to $1.50. You were simply buy- 
ing ‘‘indemnity’’ when you bought or sold 
the privilege. You were simply buying 
what thousands of men buy when they buy 
fire or life insurance. Is that gambling? 
And yet Congress put a tax of 20 cents per 
bushel on dealings in privileges. Thus 
driving the business of such dealings out of 
the United States to Winnipeg, Canada. 
If the lawmakers want to benefit the farm- 
ers and the consumers it might be well for 
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them to go deeply into this matter and if 
they can benefit the farmers and the con- 
sumers it does not matter if the speculators 
also derive some benefit. 


The gamblers and men who overtrade we 
will always have with us. Let them take 
care of themselves, but the interests of the 
producer and consumer should be consid- 
ered as well as that of the dealer. 

Congress has the power to regulate, but 
does not have the power to tax under the 
guise of regulation. The writer of this 
article challenges the validity of the law 
placing a tax of 20 cents per bushel on 
privileges. The U. S. Supreme Court has 
not said that this law is valid. 


Short Selling—There is a widespread 
notion that selling short is wrong. It is 
neither wrong nor illegal and has not been 
held illegal. Every short seller must 
eventually become a buyer, just as every 
buyer long must eventually become a seller, 
either before the month for delivery 
arrives, or if he takes the grain he must 
sell it unless he has some use for it. 

If the market was a one-sided affair, it 
would be very injurious to both the pro- 
ducer and the consumer. 


Chicago Board of Trade.—I do not hold 
any brief for this institution nor have I 
ever been employed by it, nor do I receive 
any pay directly or indirectly for any- 
thing from the board, but I want to give it 
a square deal. It is an Illinois corporation. 
It neither sells nor buys any grain. It is 
merely a meeting place for its members. 
Any and all buying and selling is done by 
each individual member, either for himself 
or for his customers. The outsiders have 
nothing to do with this institution. If 
they buy any wheat for future delivery 
they do it through a broker. They do not 
look to anyone but the broker for profits 
and he looks to them for losses. 

It does not make one iota of difference to 
the customer what two brokers do across 
the pit on the floor of the exchange. The 
courts of Illinois have repeatedly held that 
whether the transactions between the cus 





tomer and the broker are gambling transac- 
tions or not in no wise depends upon the 
relation between the broker and the party 
with whom he deals in carrying out his 
eustomer’s orders. Lamson vs. West, 201 
Ill. App. 251. If there is any gambling 
done by an outsider, it is between the 
broker and himself and the Board of Trade 
has nothing to do with it. Men will talk 
without knowing what they are talking 
about and the men who condemn the Board 
of Trade, ought to be able to show how it 
is in some way or manner detrimental to 
the farmer or to the consumer. Let the 
gamblers and the overtraders take care of 
themselves. Let those who desire to find 
fault wth the Board of Trade shift their 
position and condemn the brokers if there 
are any, who violate the rules of the board 
by bucketing, swindling, and gambling, 
and the board will say amen in language 
as strong as the malediction of Eve upon 
her fratricidal son. 

There are no institutions greater than 
agriculture and commerce and the slogan 
should be ‘‘hands off,’’ unless it be some- 
thing that will forward rather than hinder 
their progress. When statutes are to be 
enacted let the lawmakers remember the 
rules laid down by Chancellor Kent for 
their interpretation. He said, that for the 
sure and true interpretation of all statutes 
—whether penal or beneficial—four things 
are to be considered: What was the com- 
mon law before the act? What was the 
mischief against which the common law did 
not provide? What remedy the parliament 
had provided to cure the defect? And the 
true reason of the remedy. 

Board of Trade of the city of Chicago is 
the subject of an able article written by 
Mr. George F. Stone, secretary, published 
in the annals of the American Academy of 
Political and Social Science, September, 
1911, pages 507-523 (American Produce 
Exchange Markets). In this same number 
there is a very able article by Prof. Carl 
Parker of Columbia University on govern- 
mental regulation of speculation and spec- 
ulation and the law. ; 
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The business transacted on the Board of 
Trade is not all trading in futures by a 
long ways, millions of bushels of actual 
eash grain are bought and sold there. In 
the United States there are about 20,000 
grain elevators. There are 4,000 farmers’ 
elevators, 2,600 mill elevators 6,400 inde- 
pendent elevators and 7,000 commercial 
line elevators. The owners of these ele- 
vators and the farmers are very greatly 
interested in having a market such as is 
made by the transactions on the Chicago 
Board of Trade where the markets of the 
world play an important part. 

The welfare of the people is the paramount 
law. 

Hedging.—When an elevator man buys 
from farmers a million dollars worth of 
wheat for export no one can tell what the 
price will be when he gets it to market, 
either here or abroad. How would he pro- 
tect himself if there was no dealing in 
wheat for future delivery? Under the 
present system of dealing in futures he can 
sell for future delivery an equal amount of 
wheat at about the same price he has paid 
for the grain and if the market price goes 
down he loses on the wheat purchased, but 
he can buy in his short wheat on the Board 
of Trade at a profit as great as his loss. 
No one will contend that there is anything 
wrong or illegal about hedging. It has 
never been so held. 


Governmental Interference. — Govern- 
mental interference in making contracts 
may create a greater evil than the evil it is 
intended to cure, and until very recently it 
was generally understood that Congress 
could not enact any law in the exercise of 
the police power anywhere excepting in the 
District of Columbia. 


THE CHICAGO MERCANTILE EXCHANGE 





A Comparatively New Exchange. A Help in 
the Movement of These Commodities 





There is dealt in, on the Chicago Mer- 
eantile Exchange, for future delivery on a 
single day, more than a million and a half 





dollars worth of butter and a million dol- 
lars worth of eggs in car load lots. A unit 
of a car of eggs is four hundred cases, or 
12,000 dozen, thirty dozen to a case. A 
unit of a car of butter is three hundred 
tubs, or 19,200 pounds. 

The trading on the floor of the exchange 
begins at 9 o’clock a. m. and ends at 10:30. 
The trading is in May, June and December 
butter. May and June is fresh standard 
butter and December is storage standard. 
The trading is in May and December eggs. 
The May eggs are storage and the Decem- 
ber are refrigerator standards. 

The exchange is on the second floor at 
136 West Lake St. During 1925 there was 
not, in any day, a fluctuation of more than 
three-fourths of a cent per dozen in Decem- 
ber eggs, and in 1924 the greatest fluctua- 
tion in price was one and one-half cents per 
dozen. In 1924 the greatest fluctuation in 
the price of butter was three-fourths of one 
cent per pound. The blackboard shows the 
quotations as the sales are made and the 
deliveries are made when the delivery 
month comes around, just as it is in grain 
on the Board of Trade, sellers’ option. The 
margins the customers are required to put 
up are 314 cents on eggs, or $400 per car; 
2 cents on butter, or $576 per car. 

The broker’s commission is $50 per car 
on butter and $30 per car on eggs. There 
is also a clearing house charge of $2.20 per 
ear, and the U. S. government tax is one 
cent on each $100 of value of sales. Cash 
butter and eggs for immediate delivery is 
also traded in, and also butter and eggs to 
arrive in ten days. The exchange is incor- 
porated and has about six hundred mem- 
bers. The business has been carried on 
about six years, and only the clearing 
house members can deal in board transac- 
tions. 

The memberships have increased in value 
from $125 to $800. A large business comes 
from other states. This exchange does for 
the producers and consumers of butter and 
eggs what the Board of Trade does for the 
producers and consumers of grain and 
other farm products. There are butter and 
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eggs rules and considerable educational 
literature. The exchange has taken its 
place as a world market in the commodities 
traded in. There is ‘‘hedging’’ on the ex- 
change in butter and eggs as well as hedg- 
ing in grain on the Chicago Board of Trade. 


THE GOVERNING LAWS 





The Application of Existing Laws in Matters of 
Future Trading Transactions 





When a man tells a broker in May to 
buy 5 July wheat and gives him $250.00 as 
a margin and that is all that is said about 
it, it is understood that the broker is to 
buy 5,000 bushels of July wheat for deliv- 
ery the following July Ist, and if it is 
known and understood that the deal has 
reference to the Chicago market and the 
board of trade then it will be held that the 
transaction will be governed by the rules 
ard regulations of the Chicago Board of 
Trade. If the purchaser does not sell the 
wheat before July 1st the broker is bound 
to take it for him at that time or on any 
day in July the seller chooses to deliver it. 
It is what is called ‘‘Seller’s Option’’ and 
that means the option to deliver on any 
day in July. The delivery is made by giv- 
ing a warehouse receipt for the grain and 
it must be what is known as contract wheat 
--that is, wheat of the proper grade. If 
the purchaser does not want to take it, he 
must sell it out by ordering his broker to 
do so. He must take the wheat and pay for 
it or he must sell it out. All Chicago banks 
will loan about 85 per cent, of the value ot 
the wheat and take the warehouse receipt 
as collateral security. If the customer has 
sold 5 wheat short instead of buying wheat, 
he has until the last day of July to buy it 
in, and he must do so even though he does 
so at a loss. The buyer must take it July 
1st if it is tendered, but the short seller has 
until July 31st to ‘‘cover.’’ 

Some men think that when the $250.00 
they have put up as margin is exhausted 
that they have no further liability. That 
is a mistake. There is an implied contract 





that they will make good to the broker any 
Icss exceeding the amount they have 
deposited. 126 Ill. 202. And it is the same 
if no margin, has been required or depos- 
ited. This, however, is not the law of 
Pennsylvania, New Jersey or the District of 
Columbia and the decisions in these states 
have been much criticised. The inference 
as to the character of the transactions aris- 
ing from the fact that they were on mar- 
gins is shown in a case note in 22 L. R. A. 
(n. s.) 174. In Illinois it is held that in 
Board of Trade transactions the rules of the 
Board of Trade are admissible in evidence 
and are presumed to control the transac- 
tions in the absence of evidence to the con- 
trary. 202 Ill. 214. Also that a person 
dealing at a particular market will be taken 
to deal according to the known general and 
uniform custom of that market and if he 
employs another to act for him at such 
market, he will be taken as intending that 
the business will be done according to the 
usage or custom of that market, whether 
the principal in fact knew of such custom 
or usage, or not. 4 Ill. App. 63. 


Can a Broker Sell Out a Customer With- 
out Making a Demand for Additional Mar- 
gins?—If there is no contract in regard to 
notice or any rule of the Board of Trade, 
the common law requires a reasonable notice 
to the customer, and opportunity to make 
the margins good before a sale. 106 IIl. 433. 
If margins are not kept good the broker 
has the right to sell the grain upon the 
notice given. 60 Ill. 317-83 Ill. 324. In 
New York it is held that a broker has not 
the right, unless so expressly agreed, to buy 
in stock to cover the sale without notice to, 
or direction from, his client and by so 
doing he becomes liable for any loss he thus 
occasions his principal. Dos Passos on Stock 
Brokers 2nd Ed. p. 326, 19 Cye. 211. It 
would be better for both broker and cus- 
tomer to have an agreement as to what 
shall be done without notice. 

Wherein does dealing in grain for future 
delivery differ from dealing in tobacco or 
any other farm product for future deliv- 
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ery? It is all personal property. Real 
estate is frequently bought or sold for 
future delivery, that is to say, contracts are 
made whereby the deed is not to be made 
until some future time and possession is 
not to be given until then. Is there any- 
thing wrong about that? Men have some- 
times bought farms at $400.00 per acre and 
have sold them at $200.00 per acre. That 
was a poor investment and so is wheat a 
poor investment when bought at $2.00 per 
bushel and sold at $1.50. When coffee, 
sugar, cotton, dry goods or anything else is 
bought to sell again is it speculation or is 
it investment? It certainly is not gam- 
bling. Gambling is too often. presumed by 
the reformers but not by the law. It is 
more often presumed by men who have 
overtraded and have bought more than 
they could take care of. The facts and 
circumstances of the dealings in grain for 
future delivery are the evidence from 
which the legality of such transactions are 
determined in, courts of law, and in each 
particular case without reference to what 
either the broker or the customer say about 
it, whether under oath or not. As to this 
the attention of lawyers and judges may 
well be called to the case of Melchert vs. 
American Union Telephone Company, 11 
Federal Reporter 201, and to the valuable 
discussion of the subject by Dr. Francis 
Wharton in a note following that case. In 
political economy there are two conflicting 
tendencies—one that the government should 
not interfere in the making of contracts 
and the other that certain business con- 
tracts are immoral and must be prohibited, 
but political economy is one thing and the 
constitution and the law is another. 

The power of congress to legislate is in 
the constitution, expressly or by implica- 
tion and the power to make laws in the 
exercise of the police power was reserved to 
the states. In the ‘‘grain futures act’’ the 
power is taken from the clause that gives 
congress the power ta regulate commerce. 


Previously the supreme court had held 
that dealing in grain futures was not com- 





merce but now it is held that such dealings 
are affected with a public interest. The 
line between what is and what is not 
affected with a public interest is difficult to 
be comprehended by the average citizen of 
the United States. Who knows but what 
the New York stock exchange may yet be 
declared to be affected with a public inter- 
est and under some clause of the constitu- 
tion subject to congressional regulation. 
The implied power found in the constitu- 
tion is gradually but surely on the increase. 


What Law Governs the Transactions in 
Grain Futures.—Where a broker is ordered 
by his customer living in another state to 
buy or sell stocks or produce for future 
delivery, the validity of the transaction. is 
to be determined by the law of the state 
where the broker makes the purchase or 
sale. 20 Cyc. 923. The general rule is that 
questions of illegality are to be determined 
by the law of the place of performance, as 
far as such contracts require performance 
of acts alleged to be illegal. This principle 
has been applied to contracts which in their 
nature are gambling contracts, contracts to 
pay brokers’ commissions on sales alleged to 
be gambling, and to a contract made in one 
state to deliver, a gambling device in an- 
other. Page contracts See. 1,725. 

In cases involving transactions in 
‘*futures’’ a material inquiry in determin- 
ing the governing law is whether it is the 
contract between the customer and broker 
or the transaction conducted by the latter, 
that is to be regarded. The decisions on 
this subject are so conflicting that a news- 
paper article covering it would be of inter- 
est only to lawyers and judges. They are 
referred to extensive notes in 64 L. R. A. 
160 and 46 L. R. A. (n. s.) 650. ‘‘ Conflict 
of laws as to gambling contracts.’’ 


POPULAR PUBLIC OPINION 





Where Can You Investigate and Learn? 





Professor Carl Parker, of Columbia Uni- 
versity, hit the nail squarely on the head 
and drove it home, when he said: 
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‘‘There are few important economic 
questions about which there is more con- 
fusion of the general public, as expressed 
through the press, and in the resolutions 
end laws of the legislatures and of con- 
gress, and the interpretation of these laws 
by the courts, shows a widespread lack of 
information concerning the buying and 
selling of produce and securities upon or- 
ganized exchanges. This confusion seems to 
consist largely in two misunderstandings, 
viz.: first, that speculation in itself is the 
cause of the rise or fall in prices, and, 
second, that speculation is identical with 
gambling, i. e., that it serves no useful pur- 
pose, but exists only as an outlet for cer- 
tain trouble-making tendencies in human 
rature. 

‘*Tt is quite natural that there should be 
this lack of familiarity on the part of the 
public with our modern mechanism for 
distributing commodities. This mechanism 
is the product of one of the most rapid 
series of changes in industrial organization 
that the world has ever known.”’ 

He was dealing with the subject of gov- 
ernmental regulation of speculation and the 
subject of speculation and the law, or fed- 
eral regulation in the United States, and 
state legislation affecting speculative mar- 
kets. He quotes the definition of specula- 
tion of both Professor Henry Crosby 
Emery and the Hughes Committee, and 
says they define speculation from the indi- 
vidual point of view as dealing in property 
with the intention to make a profit from 
its fluctuations in value; but the Hughes 
Committee goes on to say—in reference to 
speculation—‘‘it may be wholly legitimate, 
pure gambling, or something partaking of 
the qualities of both.’’ The rules of all 
exchanges forbid gambling as defined by 
this opinion. The courts have uniformly 
held that when it is the intention of both 
parties to the transactions that there is to 
be no acceptance or delivery of the grain, 
but that there is to be settlement on 
‘*differences,’’ that is, gambling. The in- 
tention is a question of fact for the deter- 





mination of a jury and is never to be pre- 
sumed. It may be inferred from all the 
facts and circumstances proven in each 
particular case as it arises. 


Entirely aside from the legal or moral 
questions involved, how does the matter 
stand as to the advisability of regulation by 
law of transactions in grain for future 
delivery on grain exchanges? How will 
legal regulation affect the producer and the 
consumer? 

‘Thought without learning is labor lost; 
learning without thought is perilous.’’ The 
foundation of contemplated legislation, and 
the keystone of the arch of constructive 
building, is education. ‘‘Nothing has as 
much power to broaden the mind as the 
ability to investigate systematically and 
truly all that comes under thy observation 
in life.’’ In a law well drawn, as in a 
poem well composed, silence is sometimes 
more expressive. Be it remembered that 
the common law is in force in every state 
except in Louisiana, and that without any 
statute contracts or combinations wholly in 
restraint of trade, or against public policy, 
or as tending to create monopoly were 
illegal at common law. Opinions conceived 
in ignorance and without laborious investi- 
gation and study, are dangerous. The up- 
building of this country in agriculture, 
railroading, and merchandising, is very 
largely due to the produce exchanges, the 
packing industry, and the railroads. Mis- 
taken public policy, like an unruly horse, 
may carry us in the wrong direction. The 
slogan should be, ‘‘Investigate, and look 
before you leap.’’ 


How Can This Subject Be Investigated? 
—Read and digest the following: The re- 
port of the Hughes Committee of nine men; 
the Money Trust Investigation of 1912 and 
1913, in four volumes; the American Pro- 
duce Exchange Markets, 350 pages, and 
especially the articles on ‘‘Governmental 
Regulation of Speculation — Speculation 
and the Law—Federal Regulation in the 
United States—State Legislation Affecting 
Speculative Markets,’’ and more especially 
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the history of the regulation of speculation 
in Germany, which proved to be a failure, 
all this in Vol. XX XVIII, No. 2, The An- 
nals of the American Academy of Political 
and Social Science, Philadelphia, Pennsyl- 
vania; the printed volume of 943 pages on 
‘‘The Regulation of the Stock Exchange,’’ 
Senate Bill 3895, 1914; ‘‘Gambling,’’ by 
James Harold Romaine, and especially 
chapter 4 on ‘‘Legislative Exorcism, or the 
Belief in Word Magic;’’ ‘‘Speculation on 
the Stock and Produce Exchanges of the 
United States,’’ by Prof. Henry Crosby 
Emery, Columbia University, N. Y., 1896, 
230 pages on the economic function of spec- 
ulation—some features of speculation— 
speculation and the law; ‘‘Future Trad- 
ing,’’ a hearing before the Committee on 
Agriculture, January and February, 1921, 
1,070 pages; Dewey on ‘‘Contracts for 
Future Delivery and Commercial Wag- 
ers;’’ ‘‘Speculation and Gambling in Op- 
tions, Futures and Stocks’’ (MeMath) ; the 
subject of ‘‘Gaming”’ in 27 Corp. Juris. 


It is estimated that over nine-tenths who 
engage in business fail to succeed. We may 
as well say that they are gamblers, if we 
call the unsuccessful in speculation such. 

Professor Parker, in his article on gov- 
ernmental regulation of speculation herein- 
before referred to says: 


‘‘There are two main lines along which. 


agitation against organized speculation has 
proceeded. The one is economic. It is a 
protest, on the one hand, from producers or 
sellers that speculation lowers prices, and 
is directed mainly against ‘bear’ activities; 
and, on the other hand, from consumers or 
buyers that speculation raises prices, and is 
directed mainly against the ‘bulls.’ The 
moral program, however, which we will 
consider first, cares not for bulls or bears, 
or for the specific effect of speculation 
upon prices. It often denies, in fact, that 
speculation has any effect upon prices, ex- 
cept, to use its own expression, ‘to demor- 
alize’ them. It identifies speculation with 
gambling, and condemns both alike. Its 
supporters see and read about the lives 





ruined by unfortunate speculation on the 
exchanges, the defalcations of trusted 
bankers and employes to make good losses 
incurred in the market, and the hundreds 
of tales of woe that rise always from such 
centers of trade; and, as is quite natural 
for unreflecting individuals, especially 
when given the cue by an unreflecting 
press, they come to the conclusion that the 
organized market, with its facilities for all 
to buy and sell, is more of an evil than a 
good, that the whole process is gambling, 
according to the most radical and should be 
crushed out. In Germany this idea of 
crushing out the evil was put into practice. 

. .”’ (and resulted in failure.) 

The courts have power to regulate com- 
merce between the states and also the power 
to regulate dealing in grain for future 
delivery in a state on an exchange, but 
when that regulation reaches a point where 
it is more advantageous for the citizens of 
the United States to deal in Canada than 
it is in the United States, they will prob- 
«bly do what they are now doing in refer- 
ence to dealing in options, and that is, send 
their orders to Winnipeg. Their business 
will be transferred to some other country. 
In that event our experience may be the 
same as that of Germany. 

The Board of Trade of the City of Chicago. 
—In the eyes of the law is an artificial, in- 
visible, intangible person created under the 
laws of the state. It never has, and prob- 
ably never will, buy or sell any grain or 
provisions. It is merely a meeting place 
for its members to transact business accord- 
ing to its by-laws, rules and regulations. 
The producers of grain do not find fault 
when the price advances; the consumers 
are happy when the price declines. The 
producers are ‘‘bulls,’’ and the consumers 
are ‘‘bears.’? Those who buy or sell more 
than they can take care of are ‘‘sore 
heads.’’ There are many of them who 
trade beyond their means in all kinds of 
personal property not dealt in on the Board 
of Trade or produce exchanges. 
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GOVERNMENT REGULATION IN 


GERMANY 





A Dismal Failure, Which the Country is Now 
Trying to Rectify 





Until 1896 there was almost a complete 
lack of statutory regulation of Exchanges 
in Germany, but in that year legislation 
was enacted of a radical and repressive 
nature. The impetus to this legislation came 
from the failure of certain large banks 
cf Berlin in 1891. In 1892 a commission 
was appointed by the imperial Government 
tc consider the whole questien of the 
Bourse. The ‘‘Exchange Act’’ became a 
luw in 1896, effective January 1, 1897. It 
covered General organization; Quotations 
of prices and duties of Brokers; The listing 
of securities; Transactions for future deliv- 
ery; and dealing on Commission. It is with 
transactions for the future delivery that we 
are now most interested. The act prohibited 
all ‘‘ Exchange dealings for future delivery”’ 
in grain and flour. There were three real 
and supposed evils the provisions of the act 
sought to prevent, viz.: The manipulation 
of prices by short sellers, cornerers and 
others, especially against the interests of 
the producers, the fraudulent or ‘‘tricky’’ 
manipulation of prices of stocks by ‘‘in- 
siders,’’ the demoralizing and disastrous 
participation of the outside public in spec- 
ulative transactions. In the act there was 
a provision requiring registration in the 
Exchange register of every person engag- 
ing in future transactions. Contracts made 
by two persons entered in the register were 
declared binding and exempt from the de- 
fense of wager. Where either party was 
an unregistered person the contract was 
void and either party might evade payment 
if his operations were ill judged by putting 
forward the defense of wager. Almost all 
*‘outsiders’’ declined to put down their 
rames in what they called the ‘‘Gambling 
Register’? under this legislation. Bull 
movements went higher than formerly; the 
crash was more disastrous and fluctuations 
inereased in violence. Professional crooks 
when they could induce a broker to trust 





them, defaulted on their losing ventures, 
recovering their margins as well as the loss 
from the broker. In the Hughes Committee 
report of 1909 it is stated that the evil con- 
sequence of the law of 1896 brought about 
its partial repeal in 1908 and that in so far 
as the Reichstag in 1906 had aimed to pre- 
vent small speculators from wasting their 
substance on the Exchange, it not only 
failed, but it added a darker hue to evils 
previously existing. The report closes with 
the following: 

Germany is now seeking to recover the 
legitimate business thrown away twelve 
years ago. She still prohibits short selling 
of grain and flour, although the effects of 
the prohibition have been quite different 
from those which its supporters antici- 
pated. As there are no open markets for 
those products, and no continuous quota- 
tions, both buyers and sellers are at a dis- 
advantage; prices are more fluctuating 
than they were before the passage of the 
law against short selling. 

While it is true that the Board of Trade 
of Chicago is subject to regulation by Con- 
gress as held in Board of Trade v. Olson 
262 U.S. and also true that a law prohibit- 
ing dealings in grain options does not vio- 
late the liberty granted to every citizen by 
the Fourteenth Amendment as held in 
Booth v. People 22 Sup. Ct. Rep. 425, and 
also true that private right must be deemed 
secondary to the publie good, the subject of 
regulation of dealings in grain futures 
should be considered from the standpoints 
of the producer and the consumer and the 
grain trade and not from the standpoint of 
the Reformer who would prevent gambling 
et an enormous expense to the welfare of 
the whole people. Salus populi Suprema 
lex. (The welfare of the people is the 
paramount law.) In Germany, the Gov- 
ernment interfered in the making of con- 
tracts for future delivery and created a 
greater evil than the evil it was intended to 
eure. 

The German reform legislation on this 
subject was carefully considered and com- 
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mented on by Prof. Henry Crosby Emery 
in his Book on Speculation on the Stock 
and Produce Exchanges of the U. S. 1896, 
pages 223-230. Also by Prof. Carl Parker 
of Columbia University in the Annals of 
Political and Social Science, Volume 38, 
No. 2, 135-141. Also by the Hughes Com- 
mittee in their report to the Governor on 
Speculation in Securities and Commodities. 


CONCLUSION 





When men give orders to brokers to buy 
or sell grain for future delivery it must be 
assumed that they know what they are 
doing, and they voluntarily assume the 
responsibility for their trades. Where they 
are outsiders or not members of the Chicago 
Board of Trade, they have nothing what- 
ever to do with that institution or with 
what is done there. They cannot enforce 
eny of their contracts against anyone but 
the broker to whom they give the orders. 
The customer looks to the broker for his 
profits and the broker looks to him for any 
losses that are incurred. The customer has 
nothing to do with the contracts that take 
place between two brokers in the pit on the 
floor of the exchange. The brokers must 
protect themselves to be able to settle with 
the customer. How do they do it? They 
do it by buying or selling the same quan- 
tity of grain that the customer has ordered 
bought or sold and at the same price and 
for the same time of delivery and at the 
close of the day’s business the broker 
knews whether he has money coming to him 
or owing by him to other brokers, and 
there must be a settlement and payment 
between these men regardless of the cus- 
tomer. The trades all go through the board 
of trade clearing house on the following 
morning and the broker must then pay 
what he owes or receive what is coming to 
him and there is no way of avoiding this 
liability. He must pay whether he got any 
money from his customer or not. The cus- 
tomer is liable to the broker for what the 
latter has lost by the fluctuations of the 
market, and the broker is liable to the other 





broker with whom he dealt. Now why is 
all this statement made? It is because the 
uninformed say it is all gambling and they 
do not know what they are talking about. 
It is just as straight as any other business 
transactions. Because the customer does 
not intend to accept or deliver any grain 
but does intend to sell out and take his 
profit before the delivery month comes 
around, does not make it gambling. No 
respectable court has ever so held. What 
the courts have held is that when both 
parties—the customer and the broker— 
mutually agree expressly or impliedly, that 
there is to be no acceptance or delivery of 
grain, that is then gambling. The courts 
have uniformly held that gambling is not 
to be presumed, but must be alleged and 
proved. It is up to the man who says he 
was gambling in grain to prove it. The 
question is a mixed question of law and 
fect, and in all cases where the parties are 
entitled to a jury trial and a jury is 
demanded it must be left to the jury to 
decide under proper instructions from the 
court. What the jury will decide is many 
times more of a gamble than what they are 
called upon to decide. The decision rests 
more upon circumstantial evidence than 
upon what the parties say about it, in most 
eases. Both broker and customer should 
consider well the facts of each particular 
ease before starting a law suit. 
Speculating in grain is speculating on 
the weather and other conditions. It is 
speculating by students of conditions 
throughout the world and by others who 
make no pretense of a study of conditions. 
It is a matter of brains against. ignorance 
and more of a matter of money and plenty 
of it. It is also a matter of not buying or 
selling more than the speculator can take 
care of. If his money and credit runs out 
he is also run Out. Even so in buying or 
selling dry goods, groceries, real estate or 
enything else. Some men want quick 
action for their money and they get it. 
Who knows best when to buy or when to 
sell grain? Obviously the men who have 
the facilities for obtaining advance infor- 
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mation of every character that will affect 
the price. They get it long before it is pub- 
lished and they act on it before it is given 
out. They should not be blamed for that 
when it is done in all kinds of business 
transactions. When a man goes into any 
kind of business without a knowledge of it, 
if he succeeds, it is luck. Why should a 
man attempt to ‘‘welch’’ on a contract for 
future delivery when he would not think of 
trying to do so on a contract for immediate 
delivery? It is because he thinks that by 
appealing to prejudice he can make a jury 
believe that he was gambling. The public 
generally does not know that, as an estab- 
lished fact, the broker has actually paid out 
his money to another broker to pay the 
amount of the customer’s loss, and this 1s 
absolutely true whether the transactions 
were gambling transactions or not. They 
are only gambling transactions when, and 
only when, the two men—customer and 
broker—have used this form of trading as 
a cover for wagering or disguised gam- 
bling. Why is there any chance for claim- 
ing that the broker was gambling when he 
has actually paid out his money to a third 
party to satisfy his customer’s loss? There 
must be at least two parties to any gam- 
bling in grain, or at cards, or in any other 
form of wagering or betting. 

The membership of the Chicago Board of 
Trade includes bankers, millers, railroad 
men, country grain dealers and representa- 
tive men in many walks of life. The cost 
of a membership is now about $7,000.00. 
These men must be governed by the rules 
and regulations of the board and one of the 
rules prohibits gambling, the penalty of 
which is expulsion from the board. In 
Chicago there are two Boards of Trade 
dealing in grain. One is the Board of 
Trade of the City of Chicago, on LaSalle 
St., and the other is the Open Board of 
Trade, on Sherman St. On the former, 
outsiders are not admitted while on the 
latter they are, but no one but a member 
can deal on either board. 

When there are wild fluctuations in the 
market price of grain the public cry is 





‘*manipulation,’’ when there is no truth in 
the charge. 

Orders are received by members of the 
board from all over the world. Great fires, 
failure, weather conditions and heavy sell- 
ing in foreign countries may cause a wide 
range of prices within a few moments or 
hours. 

Why center the attack on the grain ex- 
changes? There are exchanges of all 
kinds, stock exchanges, live stock exchanges, 
coffee, sugar, cotton, butter and egg, and 
many other exchanges, all playing an im- 
portant part in the welfare of the country. 
Billions of dollars worth of personal prop- 
erty of all kinds are sold annually and a 
great deal of it is for future delivery. 
Investigation should precede condemnation 
of any of the exchanges. More education 
and less legislation is what is most needed 
in this country. All people suffer more 
from ignorance than from dishonesty. A 
quack doctor sometimes kills the patient. 
If there is anything wrong about the trans- 
actions it is between the broker and cus- 
tomer and the blame must be placed on 
them and not on the Board of Trade which 
is only a meeting place where the members 
make trades between themselves. If the 
exchanges are benficial to the producer and 
consumer and to the grain trade and to 
Lusiness generally, they should not be con- 
demned because they may have some un- 
worthy members, any more than a church 
should be condemned because there are, in 
it, some hypocrites. 

‘*Ringing up,’’ ‘‘hedging,’’ ‘‘spreading,”’ 
‘‘short selling,’’ ‘‘bucket shopping,’’ ‘‘ puts 
and calls,’’ ‘‘options,’’ ‘‘privileges,’’ ‘‘ups 
and down,’’ ‘‘indemnities,’’ ‘‘arbitrating,’’ 
‘‘spread eagling,’’ ‘‘straddles,’’ ‘‘buyer’s 
option,’’ ‘‘seller’s option,’’ ‘‘futures,”’ 
‘‘pyramiding,’’ ‘‘scalping,’’ ‘‘stop-orders,’’ 
‘*splits,’’ ‘“wakers,’’ ‘‘wash trades,’’ ‘‘mar- 
gins,’’ ‘‘covering,’’ ‘‘clearing trades,’’ 
‘*regular warehouses,’’ ‘‘grain to arrive,’’ 
‘‘eommissions,’’ ‘‘taxes,’’ ‘‘long account,’’ 
‘‘short account,’’ ‘‘advances,’’ ‘‘cash 
grain,’’ etc. These and other words and 
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phrases in the grain trade are all under- 
stood by the brokers and they are here 
referred to merely for the purpose of 
showing that it rquires more study and 
practice to learn the grain business than it 
does to learn the hardware business. The 
subject is highly technical and lawyers, 
judges and others who do not understand 
it, should not be too hasty about expressing 
their opinions. It has been said that four 
things belong to a judge: To hear courte- 
cusly, consider soberly, answer wisely, and 
decide impartially. When neither the 
lawyer or judge understands the case the 
decision will be more of a gamble than that 
of trading in grain ‘‘futures.’’ ‘‘Knowl- 
edge of the law is like a deep well from 
which each man draweth according to the 
strength of his understanding.’’ A fact is 
a truth and to its ascertainment evidence is 
directed. Argument is argument equally 
forcible whether discharged by a giant or a 
dwarf. Just clear away all the smoke 
about ‘‘ringing up,’’ ‘‘hedging,’’ ‘‘short 
selling,’’ ete. (all of which is entirely 
legal), and get to the real point, are the 
transactions speculation (which is legal) or 
are they gambling (which is illegal)? It is 
the evidence that will settle that question 
to the satisfaction of the jury. The judge 
is compelled to leave the question of fact to 
the jury, but may, and should, charge the 
jury as to the law. 

Our forefathers gave Congress the exclu- 
sive power to regulate commerce among the 
states, and Congress has made dealing in 
grain for future delivery interstate com- 
merece. The United States Supreme Court 
has said commerce must be free. The 
states cannot regulate interstate commerce 
but they can punish gambling within the 
state. Bona fide contracts for the purchase 
or sale of grain for future delivery is one 
thing and wagering, or gambling, is quite 
another. The line between the two may be 
shadowy but it can be drawn, and is drawn 
when each case is rightly presented for 
decision. The onward march of agriculture, 
commerce and merchandising will continue. 
Any legislation that gets in the way will 





never stand the test, and, sooner or later, 
will be repealed or will be declared uncon- 
stitutional. 





EXPLOSIVES—RES IPSA LOQUITUR. 
NELSON v. ZAMBONI. 
204 N. W. 943. 
(Supreme Court of Minnesota. Aug. 7, 1925.) 


The res ipsa loquitur rule held applicable to 
an unexplained explosion of a gasoline filling 
station. 


Nelson & Nelson, of Owatonna, for appel- 
lant. 

Sawyer & Guasewitz, of Owatonna, and 
Brown, Somsen & Sawyer, of Winona, for re 
spondents. 

STONE, J. An automobile filling station 
owned and operated by defendants exploded. 
Plaintiff’s decedent was a passing autoist 
who, at. the moment of the accident, was us- 
ing the toilet in the building. He suffered in- 
juries which proved fatal. This action is to 
recover damages for his death and resulted 
below in a dismissal at the conclusion of plain- 
tiff’s case. The appeal is from the order deny- 
ing plaintiff’s motion for a new trial. 

The one question for decision is that of the 
application to the case, as made by the evi- 
dence for plaintiff, of the principle of res 
ipsa loquitur. The learned trial judge ruled 
that it did not apply. 

There was no direct evidence as to the cause 
of the explosion. Two large tanks were in the 
basement. They were not buried as is usually 
the case. Air pressure was supplied to the 
tanks by an electrically operated pump con- 
trolled by an automatic switch. All of this 
mechanism was in the basement, and the 
theory of plaintiff is that gasoline vapor escap- 
ing from the feed pipes of the tanks was 
ignited by a spark from the pump switch. 
Further detail of the facts may be omitted, but 
we are not overlooking the significance, one 
way or the other, of a cover said to have been 
over the switch; it being argued on the one 
side that it was sufficiently tight to prevent 
access to the switch, and its spark, of escap- 
ing gasoline vapor, and on the other, that the 
cover was loose enough to permit the ignition 
in the manner indicated of gasoline vapor, if 
present. The construction of the switch and 
its cover was properly enough gone into, and 
the inferences to be drawn one way or the 
other are of fact. We cannot say what they 
are or to what extent they should control. 
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We do say, however, that the case as made 
by plaintiff was a proper one for the applica- 
tion of the rule of res ipsa loquitur. The ac- 
cident was of a kind not likely to happen if 
those in control of the instrumentality use a 
degree of care commensurate with the dan- 
ger. The propensity of gasoline to vaporize, 
and thereby produce material for a violent 
explosion, is well known and ordinarily con- 
trolled by due care. So the mere explosion of 
a filling station is some evidence that those 
responsible for its safe operation have failed at 
some point to exereise due care. We consider 
the case ruled by Kleinman v. Banner Laundry 
Co., 150 Minn. 515, 186 N. W. 123, 23 A. L. 
R. 479. 


We do not agree with the suggestion that 
possible negligence of the deceased bars the 
application of the rule. He was not one of 
those referred to in Mathews v. C. & N. W. 
Ry. Co. (Minn.) 202 N. W. 896, whose own 
neglect of duty is so far within the realm of 
reasonable possibility as an agency of causa 
tion that the res ipsa loquitur doctrine cannot 
be invoked. Mr. Dougherty had no duty what- 
soever with respect to the operation of the 
filling station. He was but a stranger given 
the liberty of making use of one of its con- 
veniences. Defendants alone had the “charge 
of operation,” which under the rule of the 
Kleinman Case “is essential to the application 
of the res ipsa doctrine.” The deceased had 
no share in that duty, and the result is an 
absence of any obstacle, on this record, to the 
invocation of that rule by his representative. 

Order reversed. 


NOTE—Res Ipsa Loquitur As Applied to Ez- 
plosions of Gasoline.—The case of Newton v. 
Texas Company, 180 N. C. 561, 105 S. E. 433, 
holds that the rule res ipsa loquitur applies to 
the explosion of escaping gasoline, even though 
the business in question had been carried on 
for many years without accident 


In the case of Pulvin v. Hudson Auto Lamp 
Works, 172 N. Y. Supp. 340, the owner of a 
brass gas tank, who had taken it from his 
automobile to a lamp company for repairs, was 
standing near while an employee of the lamp 
company was working on the same with a blow 
pipe opened flame lamp, without having cleaned 
the tank. The tank exploded causing injury 
to the owner. The court held that the doctrine 
of res ipsa loquitur applied, and that the owner 
of the tank was entitled to recover for his in- 
juries. 


BOOK REVIEWS 


CASES ON EVIDENCE 


The present revised edition of Professor 
James Bradley Thayer’s Selection of Cases on 
Evidence at the Common Law is by John 
MacArthur Maguire, Professor of Law in Har- 
vard University. The book, consisting of more 
than a thousand pages, is from the Harvard 
University Press, Cambridge. The last preced- 
ing edition of this work was published twenty- 
five years ago, and has thus enjoyed an ex- 
traordinarily long span of usefulness. Professor 
Thayer’s general plan of the work has been 
followed, but changes have been made as ex- 
perience in the use of the work has suggested 
is more in keeping with practical teaching needs. 
Many new cases have been made use of owing 
to developments in the law of evidence. The 
present work is a very decided improvement over 
the la~t edition. 


PUBLIC UTILITIES AND THE LAW 


Mr. William M. Wherry, Jr., of the New York 
Bar, is the author of a book entitled as above, 
published by the Writers’ Publishing Company. 
New York City. 

The book is designed to make clear to the 
business man the whole framework of relations 
between private enterprise, the public and the 
Government. 

Mr. Wherry is a specialist on this subject, and 
probably no one has been more instrumental in 
fixing and finding the legal status of publie 
utilities, not merely as counsel in various causes 
where the law affecting public utility corpora- 
tions have been judicially interpreted, but as 
author of a model public utility law which, with 
slight modification, has taken its place in the 
statutes of several of the states. 

This is probably the first book in which the 
problems of public utilities as affecting their 
management, the interests of their stockholders, 
and the public at large, have been discussed by 
a lawyer who has worked out the principles in 
successful litigation and practice. 

The book is not only of the utmost practical 
value, but the author has made it one of inter- 
esting reading. 








Stop! And let the train go by— 
It hardly takes a minute; 

Your car starts out again intact 
And better still—you’re in it. 





To those who talk and talk and talk, 
This proverb should appeal; 

“The steam that blows the whistle 
Will never turn the wheel.” 
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1. Arbitration—Mechanic’s Lien.—Filing of me- 
chanics’ liens on owner’s property by receivers of 
contractor, held a waiver and abandonment of 
right to arbitration under arbitration clause in 
contract, not only of claims covered by liens, but 
also of claim for damages for breach of contract, 
as they thereby adopted remedy afforded by me- 
chanics’ lien statute for enforcement of their 
claims, especially in view of clause providing for 
arbitration ‘‘at choice” of either of parties.—Young 
v. Crescent Development Co., N. Y., 148 N. E. 510. 

2. Automobiles—Excise Tax.—The assessment of 
an annual fee by a municipal ordinance, upon own- 
ers of motor vehicles residing in the municipality, 
for the privilege of operating such motor vehicles 
upon the streets thereof, for the declared purpose 
of producing a fund to be used for the cleaning, 
maintenance, and repair of the streets of the mu- 
nicipality, to which use it is thereby appropriated, 
though denominated a license fee, is an “excise 
tax.’’—Firestone v. City of Cambridge, Ohio, 148 
N. E. 470. 

3.—Husband As Wife’s Agent.—Where hus- 
band operated wife's automobile, her separate 
property, with her consent, inference arises that 
he was her agent in operation of it, sufficient 
prima facie to support verdict in favor of person 
injured in collision therewith, in absence of sub- 
stantial proof to contrary.—Ransford v. Ainsworth, 
Cal., 237 Pac. 747. 

4.—Railroad Crossing.—At a street crossing 
there is a clear view of the railway tracks in 
either direction for a long distance after the 
traveler on the street has come within 40 feet of 
the crossing. At a point on the street 43 feet 
from the crossing. the view of the track in one 
direction is obstructed so that the track can be 
seen for a distance of about 170 feet only. The 
driver of a closed automobile approached this 
crossing at a speed of about 10 miles per hour, 
and looked for an approaching train at the point 
where she could see about 170 feet of the track; 
not seeing a train within that distance, she drove 
onto the crossing without again looking in that 
direction and without lessening her speed, where 
she collided with the engine of a rapidly moving 
passenger train, and was injured. Four persons 
immediately across the track who had stopped to 
let the train go by tried to warn her of the dan- 
ger by waving her back, but she did not see 
them. There was positive evidence that the auto- 
matic engine bell was ringing and continued to 
ring until after the collision. Held the trial court 
did not abuse its discretion in setting aside a 
verdict in her favor, his action being warranted 
on the ground of contributory negligence.—Krodel 
v. Baltimore & O. R. Co., W. Va., 128 S. E. 824. 





5.—Reasonable Care.—That plaintiff had right 
of way over intersection did not absolve him from 
duty imposed by Acts 38th Gen. Assem. c. 275, 
26, to have his car under control and to operate i 
at a reasonable and proper rate of speed in ap- 
proaching intersection, nor from common-law ob- 
ligation to exercise reasonable care under the 
a a ee v. Meusberger, Iowa, 204 


6.—‘Speed Trap’’ Evidence.—Section 155 of Ve- 
hicle Act, rendering evidence of traffic violations 
incompetent if obtained by operation of ‘‘speed 
traps,’”’ is not violative of Const. art 1, § 13. guar- 
anteeing accused right to have process of court 
to obtain witnesses.—Fleming v. Superior Court, 
Cal., 238 Pac. 88 a 

7.—tTransporting Liquor.—Under Laws 1921, c. 
335, providing for sale of vehicles seized while 
illegally transporting intoxicating liquor, unless 
owner had no notice or reason to believe such use 
was made where owner of automobile sold it on 
conditional contract, and buyer used it to trans- 
port liquor, and owner secured it from authorities, 
and returned it to buyer, in whose hands it was 
again seized while beling used in such illegal 
transportation, in proceeding to forfeit, refusal to 
let owner who intervened, have it, was proper.— 
State v. Chevrolet Coupe, Minn., 204 N. W. 637. 


8. Bailment—Conditions to Constitute ‘‘Ball- 
ment.”—The fact that the landlord of an office 
building furnishes janitor service to his tenants, 
and the fact that the landlord and his servants 
possess keys and have access to said offices at all 
times outside of office hours, does not constitute 
the landlord a bailee of the tenants’ offices and 
contents during such time, where the tenants and 
their employees possess keys and have access to 
said offices at all times. To constitute a ‘“‘bail- 
ment,” there must be a delivery and full transfer, 
either actual or constructive, of the property to 
the bailee, so as to exclude the possession of the 
owner and all other persons, and give to the 
bailee. for the time being, the sole custody and 
control thereof.—Broaddus v. Commercial Nat. 
Bank, Okla., 237 Pac. 583. 

9.—Repairing Borrowed Property.—Use of bor- 
rowed horse sleds in lumbering operations so as to 
repeatedly break them, requiring repairs which 
effected substantial change in form and nature, 
and were without knowledge and consent of owner, 
held conversion.—Colby v. Porter, Me., 129 Atl. 
298. 


10. Bankruptcy—Concealment.—Officers of cor- 
poration may be indicted, under Rev. St. J 6440 
(Comp. St. § 10201), for conspiracy to conceal 
property from the trustee in bankruptcy of cor- 
poration, or under Criminal Code, § 332 (Comp. St. 
§ 10506), may be indicted for aiding and abetting 
corporation while a bankrupt in ccncealment of its 
assets.—Barron v. United States, U. S. C. C. A., 
6 Fed. (2d) 799. 

11. Lien.—Where the charges made by a tan- 
ner to bankrupt for tanning hides sent to it were 
so many cents per square foot of leather pro- 
duced. it was entitled to a lien on the leather in 
its possession on the bankruptcy for all balances 
of its unpa'd charges.—Eugene Barry & Sons v. 
Stone, U. S. C. C. A., 5 Fed (2d) 769. 

12.—Life Insurance Policy.—The _ beneficiary 
named in a life insurance policy, which gives the 
insured the right to change the beneficiary at 
wll, has no vested interest therein, and on the 
bankruptcy of the insured the policy passes to his 
trustee, unless exempt under the laws of the state. 
—In re Hammells, U. S. D. C., 5 Fed. (2d) 879. 


18.—Petition to Revise.—Petition and order to 
show cause why bankrupt should not turn over 
his property to trustee in suhstance requires bank- 
rupt, as trustee, to account for property alleged 
to be under his control to be administered by 
trustee for benefit of creditors, and is not in na- 
ture of criminal proceeding, nor does it neces- 
sarily import moral turpitude, nor necessarily re- 
sult in contempt proceedings.—Free v. Shapiro, 
U. S. C. C. A., 5 Fed. (2d) 578. 

14.——Powers of Trustee—Under Bankruptcy 
Act, § 47 (Comp. St. 9631), trustee in bank- 
ruptcy succeeds, not only to rights of mortgagor, 
but has all rights and powers of judgment creditor. 
a re Packard Press, U. S. C. C. A., 5 Fed. (2d) 


* 





15.—Referee’s Commission.—Attorney’s fees 
paid by trustee in bankruptcy under Bankruptcy 
Act, § 64b(3) being (Comp. St. 9648), held 
“moneys disbursed to creditors by the trustee’’ 
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within section 40a (section 9624), entitling referee 
as compensation to 1 per cent on all moneys so 
disbursed, since the attorney is a “creditor” and 
the fee is a ‘“‘debt,’’ in view of section 1, subds. 
(9) and (11), being Comp. St. §§ 9585 and 64b(2). 
—Oldham v. Parker, C. S. D. C., 5 Fed. (2d) 682. 


16. Banks and Banking—Acts of National 
Banks.—The validity of acts of banks, or their 
officers, prohibited by the National Banking Act 
(U. S. Comp. St. § 9657 et seq.), without impos- 
ing any penalty or forfeiture, can ordinarily be 
questioned only by the United States, and not by 
private parties.—Wallace Bank Trust Co. v. 
First Nat. Bank, Idaho, 237 Pac. 284. 


17.——Appropriation of Deposit.—Following Scoby 
v. Bank, 112 Kan. 135, 211 P. 110, it is held that 
a bank does not have the right to appropriate, 
to the payment of its claims the deposit arising 
from the payment of drafts given for line stock 
purchased until after the checks given for the pur- 
chase of the live stock have been satisfied.—Mora- 
vek v. First Nat. Bank, Kan., 237 Pac. 921. 


18.——Liability of Stockholders.—At the time of 
an increase of stock of a bank, the cashier, Pot- 
ter, caused a certificate for 25 shares to be issued 
to his. brother-in-law, Allen. without Allen's 
knowledge or authority. When informed of what 
Potter had done. Allen declined to take the stock. 
Two months later, at Potter’s request, Allen exe- 
cuted an undated assignment in blank. indorse@ 
on the back of the certificate, and left the certifi- 
cate with Potter. In May, 1922, the bank became 
insolvent, the bank commissioner took charge, and 
later suit was commenced to enforce Allen’s statu- 
tory additional liability. From the time the certli- 
ficate was issued in December, 1918, until the 
time suit was commenced, Allen appeared as the 
registered shareholder. Held judgment should be 
rendered against Allen. without regard to his in- 
tention when he executed the assignment.—State 
Sav. Bank v. Allen, Kan., 237 Pac. 646. 


19.——Purchase of Land.—Under the laws of this 
state, a banking corporation is authorized to em- 
ploy its money and other assets in the purchase 
of real estate in the following circumstances, only: 
(1) It may invest not to exceed a certain amount 
of its capital stock and unimpaired surplus in a 
banking house, including the land on which such 
banking house is situated. Section 5151, C. L. 
1913. (2) It may “‘purchase, hold and convey such 
other real estate as shall be mortgaged to it in 
good faith by way of security for loans, or for 
debts previously contracted; such as may or shall 
be mortgaged to it in good faith in satisfaction of 
debts previously contracted in the course of its 
dealings; such as it shall purchase at sales under 
judgments, decrees or mortgages held by the cor- 
poration, or shall purchase to secure debts due 
it.” Section 5152, C. L. 1913. But such banking 
corporation has no authority to engage in the gen- 
eral real estate business, and employ its funds in 
the purchase of real estate or enter into contracts, 
and pledge its credit, for the purchase of real es- 
tate in any other circumstances than those so 
specified; and all contracts for the purchase of 
real estate in circumstances not so authorized are 
illegal and unenforceable. For reasons stated in 
the opinion, it is held that the contract in suit 
is one violative of the express provisions of laws 
regulating banking; and hence is illegal and fur- 
nishes no basis for a cause of action.—Smith v. 
Rennix, N. D., 204 N. W. 843. 


20. Bills and Notes—Notice of Dishonor.— 
Where drawer’s agreement and practice was 
draw drafts directly on foreign bank, not its cor- 
respondent, notifying it that draft had been drawn, 
and asking amount be charged against corre- 
spondent, the latter also being notified and in 
turn notifying drawer to same effect, drawer had 
right to expect that drafts would be paid when 
presented, and was entitled to notice of their 
dishonor, in view of Negotiable Instruments Law, 
8§ 111, 160, 185.—Mazukiewicz v. Hanover Nat. 
Bank, N. Y., 148 N. E. \ 

21.——Proof of Execution:—The failure to prove 
execution of a note does not permit recovery on 
proof of indebtedness. since there would be a va- 
riance between pleadings and evidence.—Franklin 
— se eames Hospital Equipment Co., Mo., 


22.——Purchase of Stock.—A note given for the 
purchase of stock in a corporation which has not 
complied with the Blue Sky Law is valid in the 
hands of a bona fide holder, but voidable in the 
hands of one not a bona fide holder.—Ashley & 
Rumelin, Bankers v. Brady, Idaho, 238 Pac. 314. 





23.——“‘Renewed.”—A note is “renewed,” within 
the meaning of that term as used in chapter 91, 
S. L. 1921, when a new note evidencing the same 
obligation is executed and delivered by the maker 
to the holder of the old note.—Douglas County 
State Bank v. Sutherland, N. D., 204 N. W. 683. 


24. Brokers—New Terms.—Where original em- 
ployment of broker did not state terms of sale 
other than price and amount of cash required, and 
broker had purchaser ready, able and willing 
to sign contract, broker’s right to commissions 
could not be prejudiced by introduction of new 
terms as to amount of cash required, nor was 
physical production of purchaser, in order that 
remainder of terms might be agreed on, essential 
to proof of readiness, ability, and willingness.— 
Schrag v. Cohn, N. Y., 210 N. Y. S. 524. 


25.—Value of Services—Where an owner of 
property, without any agreement as to the com- 
pensation he will pay for the services, employs a 
broker to procure from a designated person an 
obligation in writing, whereby that person is to be- 
come bound to purchase the property and the 
owner is to become obligated to sell it, at the 
price and on the terms stipulated by the instru- 
ment, and where the agent fully complies with 
the terms of his employment, but the owner, with- 
out any fault on the part of the agent or the pur- 
chaser, refuses to make the sale. the broker may 
recover the reasonable value of his services as 
upon a quantum meruit, under the law of im- 
plied contract.—Kraft v. Rowland & Rowland, Ga., 
128 S. E. 812. 

26. Carriers of Goods—Perishable Goods.—Car- 
rier is required to exercise diligence in transport- 
ing interstate shipment of perishable nursery stock 
within reasonable time to destination.—Mount Ar- 
bor Nurseries v. New York, C. & St. L. R. Co., 
Mo., 273 S. W. 410. 


27. Carriers of Passengers—Certificate of Con- 
venience and Necessity.—A certificate of con- 
venience and necessity issued to a motor transpor 
tation company by the Public Utilities Commis- 
sion is a revocable license, which confers no prop- 
erty rights upon the holder thereof, and, for good 
cause shown, the same may at any time be re- 
voked, altered, or amended by the Commission.— 
Scheible v. Hogan, Ohio, 148 N. E. 581. 


28.—Leaving Station.—If a passenger on a rail- 
road train alights at a station of the railroad 
company, and in order to leave the premises of 
said company it is necessary to cross its track, 
he remains a passenger until he has crossed such 
track, provided he uses the means of egress which 
the company has provided, or which is customarily 
used with its knowledge and consent; and there 
is an implied agreement that the company will 
do what is reasonably necessary in the operation 
of its trains to insure the safety of the passenger 
leaving that way.—Pierce’s EX’X v. Baltimore & 
O. R. Co., W. Va., 128 S. E. 832. 


29. Contracts—Illegal Agreement to Practice 
Law.—Agreement whereby plaintiff undertook to 
combine his earnings in practice of law with de- 
fendant’s earnings, enabling defendant to practice 
law through plaintiff. was illegal, and neither party 
could invoke aid of court in any matter falling 
ieee v. Bauer, N. Y., 210 N. 


30. Convicts—Payment for Labor.—State, spend- 
ing more for control and maintenance of convict, 
serving part of sentence pending appeal from 
conviction. than his earnings, received nothing 
as proceeds of his labor and hence owed him 
nothing, under Code 1923, § 3672, requiring pay- 
ment of amount state would have received from 
proceeds of his labor, if judgment had not been 
reversed.—Ex Parte Allgood, Ala., 104 So. 851. 

31. Corporations—Assignment of Tax Bill.—As- 
signment of tax bill by president and secretary of 
corporation held ratified by corporation, where cor- 
poration never objected to authority assumed by 
such officers, consideration inured to its benefit 
and five years elapsed from time of sale, until filing 
of suit.—City of Maplewood v. Johnson, Mo., 273 
S. ‘W. 237. . 

32.——Corporate Existence.—Bank,’ dealing with 
and accepting deposits from depositor in its appar- 
ent corporate capacity, held estopped to deny cor- 
porate existence of depositor to escape liability.— 
Joint-Stock Co. v. National City Bank, N. Y., 148 
N. E. 552. 

33.—Service of Summons on Ocean Carrier.— 
Ocean carrier, which had discontinued general 
cargo or berth service to ports in state, but whose 
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tramp steamers occasionally used ports, held not 
regularly doing business in state, within meaning 
of Code Pub. Gen. Laws 1924 art. 23, § 118, pro- 
viding for service on local agent; ‘‘regularly”’ im- 
plying uniformity, continuity, consistency, and 
meth and excluding idea of occasional, acci- 
dental, incidental, or casual use.—Carter v. Rear- 
don-Smith Line, Md., 129 Atl. 839. 


34. Death—Contributory Negligence.—In action 
by administrator for death of child, killed in colli- 
sion between automobile and street car, refusal 
to instruct that contributory negligence of father 
in driving automobile would not defeat recovery 
held erroneous.—Williams yv. Lynchburg Traction 
& Light Co., Va., 128 S. E. 732. 


35. Divorce—Foreign Divorce.—Courts of New 
York are not required by Const. U. S. art. 4, § 
1, to give full faith and credit to divorce decree 
obtained by husband in Pennsylvania by substi- 
tuted service on wife in Canada, which was matri- 
monial domicile, where wife was never served 
with process, personally or otherwise, and where 
such divorce is not recognized in Canada.—Dean 
v. Dean, N. Y., 210 N. Y. S. 695. 


36. Exchanges—Sale of Memberships.—The pro- 
visions for the sale of memberships to satisfy the 
lien, in accordance with the rules of the exchange 
governing the sale of its memberships, is not an 
attempt to delegate judicial power. It is rather 
and only a direction to use the machinery of the 
exchange for the administrative purpose of con- 
ducting the sale and disbursing the proceeds, the 
sale remaining in all things subject to the law 
and judicial direction.—Tait v. Schmahl, Minn., 
204 N. W. 637. 

37. Forgery—Execution of Instrument on Sun- 
day.—Instrument, which under Code 1923, § 6821, 
was void on its face because executed on Sunday, 
is not subject to indictment for forgery unless 
facts rendering it free from vice, such as forging 
or uttering on a week day, be alleged.—Aders v. 
State, Ala., 104 So. 882. 

38. Gifts—Savings Account.—The delivery of a 
savings bank passbook, with intent to make gift 
of deposit, carries with it the fund.—In re Cur- 
ran’s Estate, N. J., 129 Atl. 820. 

39. Good Will—‘“Barber” Business.—Ladies’ hair 
bobbing is branch of barber business, within 
covenant of seller of barber shop not to engage in 
any branch of such business within mile from 
such shop for five years; “barber’’ meaning one 
who makes a business of shaving and trimming 
beards and cutting and dressing hair.—Dellacorte 
v. Gentile, N. J., 129 Atl. 739. 

40. Husband and Wife—Possession of Intoxicat- 
ing liquor.—Husband is, as head of family. guilty 
of aiding and abetting misdemeanor, if he know- 
ingly allows intoxicating liquors to remain in 
house, irrespective of who owns them or puts 
them there, even though he may have previously 
deeded premises to wife for consideration of love 
o_ affection.—Buchanan y. State, Ga., 128 S. E. 

41. Insurance—lIncontestability—A clause in a 
life insurance policy making it incontestable after 
one year from its date requires a contest, in order 
to be effective, to be begun within that period, 
notwithstanding the insured dies before its ex- 
piration.—Priest v. Kansas City Life Ins. Co., 
Kan., 237 Pac. 938. 

42.—Incurable Disease.—Insured, afflicted with 
Buerger’s disease, which was incurable and re- 
quired constant care and treatment for about 8 
hours a day, was “totally and permanently dis- 
abled,” and was “prevented thereby from engaging 
in any occupation or performing any work for 
compensation of financial value,” within disability 
provisions of life policy.—Halperin v. Equitable 
. Assur. Soc. of the United States, N. Y., 210 


43.——Liability for Judgment.—Under policy in- 
demnifying ‘‘against loss arising or resulting from 
claims for damages on account of bodily injuries,” 
one recovering judgment against insured, who was 
insolvent and never paid any of judgment, could 
not recover amount thereof from insurer, in ab- 
sence of statute so providing, policy indemnifying 
against actual loss sustained by insured only, not 
against liability for loss.—Transylvania Casualty 
Ins. Co. v. Williams, Ky., 273 S. W. 536. 

44..—Liability for Judgment.—Under automo- 
bile insurance policy protecting against personal 
injury suits, partaking of nature of both indem- 
nity and liability contract, but — insured 
to give notice of possibly compensable accident and 





of action, if action was brought against him, and 
requiring company to defend case, whether ground- 
less or not where insurer defended personal in- 
jury case against insured, it was liable to insured 
for amount of judgment against insured, who, to 
avoid body execution, had given note for amount 
thereof, although note had not been paid at time 
of action by insured against insurer.—Griffin v. 
aaa Casualty & Surety Co., Mich., 204 N. W. 


45.—Notice of Loss.—Policy requiring ‘‘imme- 
diate notice’ of loss was not complied with by 
notice not given until 91 days after loss oc- 
curred.—Watson v. Ocean Accident & Guarantee 
Corporation, Ariz., 238 Pac. 338. 

46.——Proof of Loss.—Misrepresentation in 
proofs of loss, to constitute fraud and false swear- 
ing within fire policy, must materially exaggerate 
value of property or amount of loss.—Wittels Loan 
& Mercantile Co. v. Liberty Fire Ins. Co., Mo., 
273 S. W. 192. 

47.—Proof of Loss.—The furnishing of the 
proof of loss within 60 days after the fire, as pro- 
vided for in the standard form of policy under 
section 6767, C. S. 1921, is waived by the company 
by its denial of liability under the contract of in- 
surance within said 60 days.—De Noya v. Fidelity 
Phoenix Ins. Co., Okla., 237 Pac. 125. 


48.——Rider.—Where insurance policy on auto- 
mobile was issued jointly to vendor and vendee, 
but contained rider limiting liability in Mexico to 
15 days, and second rider insured vendor against 
fraudulent concealment or disposal by vendee, 
held that vendee’s retention of car in Mexico be- 
yond time stated did not void the policy, nor pre- 
clude vendor’s recovery on policy for vendee’s 
conversion of car.—Pennsylvania Fire Ins. Co. v. 
Johnson, Ariz., 237 Pac. 634. 

49. Interstate Commerce—House to House~ 
Solicitors.—Ordinance requiring solicitors going 
from house to house and taking orders for goods 
for future delivery to pay license fee and give 
bond cannot apply to persons soliciting orders 
within state for goods manufactured in another 
state and shipped to customer by mail, since such 
bond and fee would materially burden and 
interstate commerce in conflict with the com- 
merce clause.—McCarter v. City of Florence, Ala., 
104 So. 806. 

50. Landlord and Tenant—Unreasonable Rent.— 
In view of Laws 1920, c. 944, § 10, Laws 1921, c. 
434, Laws 1922, c. 664, and Laws 1923, c. 892, le- 
fense that rent exacted for dwelling is unreason- 
able and oppressive applies, not only to leases made 
before enactment of statute, but also to leases 
made thereafter.—Nod-Away Co. v. Carroll, N. Y., 
148 N. E. 512. 

Bi. Libel and Slander—Privileged Communica- 
tions.—Accusations, against morality of public 
school principal and his conduct with girls of 
school, made at meeting of Parent-Tedchers’ As- 
sociation were qualifiedly privileged.—Thompson 
v. Bridges, Ky., 273 S. W. 529. 

52. Licenses—Taxicab.—Under Code of Ordi- 
nances of City of New York, c. 14, art. 8, §§ 84, 
88, 89, commissioner of licenses of city of New 
York properly refused to issue taxicab license to 
owner of taxicab on which was painted device in- 
dicating that applicant belonged to association of 
taxicab owners of which he had ceased to be mem- 
ber because of his failure to pay membership 
dues.—Fixler v. Quigley, N. Y., 216 N. Y. S. 492. 

53. Master and Servant—Defect in Machinery.— 
That motor was purchased from reputable manu- 
facturer did not show employer’s discharge of 
whole duty, where he had incorporated it into his 
coal chute in accordance with plan of engineer, 
and dangerous condition complained of was in not 
attaching adequate safety device, or installing 
transformer to reduce current, or in other ways 
making it reasonably safe.—Lamberti v. Neal, 
Mass., 148 N. E. 463. 


54. Monopolies—Co-operative Association. — A 
non-profit, co-operative association, which has for 
its purpose the orderly marketing of the wheat 
of its members, and which does not control prices, 
restrain trade, or prevent competition, as in this 
case, does not constitute an unlawful combination. 
—Nebraska Wheat Growers’ Ass’n v. Norquest, 
Neb., 204 N. W. 798. 

55. Municipal Corporations—Creating Pond.— 
Where, in constructing streets across ravine, city 
made fill within limits of street, which created 
pond on private property, it was its duty to abate 
the nuisance, and it was not relieved of liability 
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for death of boys drowned in pond, on ground that 
it had no power to abate the nuisance, as it could 
have constructed a culvert.—Davoren v. Kansas 
City, Mo., 273 S. W. 401. 


56.—Zoning Ordinance.—Zoning ordinance of 
Shreveport, enacted pursuant to Const. 1921, art. 
14, § 29, prohibiting erection of business buildings 
in “any recognized residential district,’’ instead of 
by metes and bounds, held invalid as failing with 
reasonable certainty to define the district.—State 
v. Harris, La., 105 So. 33. 


57. Nuisance—Filling Station.—Inconvenience and 
damage suffered by nearby property owners from 
erection of properly installed and operated filling 
station on property of defendant in residential dis- 
trict held incident to proper and lawful use of one’s 
own property, so that erection of such station can- 
not be enjoined as nuisance.—Powell v. Craig. 
Ohio, 148 N. E. 607. 


58. Unlicensed Motor Bus.—Operation, by de- 
fendant, of motor busses on highway without li- 
cense, contrary to prohibition of G. L. c. 159 § 45. 
renders busses outlaws, and constitutes a nuisance. 
—New York, N. H. & H. Co. v. Deister, Mass., 
148 N. E. 590. 


59. Principal and Surety—Concealment by Em- 
ployer.—When concealments and misrepresenta- 
tions for which an employer is responsible are di- 
rectly related to the transaction to which the 
suretyship will attach, and affect the liability of 
the surety in material respects, the sureties are 
released from liability on the bond.—MclIntosh v. 
Dakota Trust Co., N. D., 204 N. W. 818. 


60. Railroads—Attractive Nuisance. — Railroad 
station platform, built in usual and ordinary fash- 
ion of material universally recognized as suitable 
and appropriate for purpose, and on which young 
boys were accustomed to skate, held not an at- 
tractive nuisance.—Louisville Trust Co. v. Horn, 
Ky., 273 S. W. 549. 


61. Sales—Credit for Damaged Stock.—Pur- 
chaser of stock of merchandise under agreement, 
that any goods in damaged condition which pur- 
chaser did not desire to take were to remain prop- 
erty of seller, held entitled to credit for damaged 
tobacco included in stock, and also to credit for 
morphine, which it was unlawful to sell, and 
which purchaser had to destroy.—Bowling v. Web- 
ster, Ky., 273 S. W. 501. 


62.——-Delivery.—Engine trouble, incapacitating 
seller’s refinery, held insufficient to excuse non- 
delivery of sugar, under provision of contract that 
seller should not be Liable for non-delivery caused 
by strikes, destruction or other unavoidable cas- 
ualty, in absence of evidence that such trouble in 
fact affected sellers ability to deliver.—Kempner 
i Grocer Co., U. S. C. C. A., 5 Fed. (2d) 





63.——‘‘Sale by Sample.’’—To constitute a “sale 
by sample,’”’ from which a warranty arises, it must 
appear that parties contracted with reference to 
the sample, with understanding that sample repre- 
sented quality of the bulk, and that a sample was 
furnished on a request fails to make it a sale 
by sample so as to imply a warranty.—Levine v. 
Hochman, Mo., 273 S. W. 204. 


64.——-Warranty.—Agreement, by seller of trucks 
to merchant, to replace defective parts or work- 
manship of trucks for one year, and to give pur- 
chaser free use of emergency cars during repair of 
others, and to garage the trucks, held in the na- 
ture of express warranties, which might be treated 
as enhancing value of trucks, in action for dam- 
age for breach of warranty.—General Motors Truck 
Co. v. Shepard Co., R. L, 129 Atl. 825. 


65. Sunday—Membership Corporations. — Since 
membership corporations are not organized for pro- 
fit, Sunday meetings of such corporations are not 
“labor,”’ within Sunday statutes.—In re Daughters 
of Israel Orphan Aid Soc., N. Y., 210 N. Y. S. 541. 


66.—Storekeeping.—In view of Comp. St. 1922, 
§ 9797, making barbering common labor, store- 
keeping on Sunday, contrary to city ordinance, 
was not “common labor,’ which means labor 
which is not skilled by period of apprenticeship, 
as labor of mechanic, or labor that is not skilled 
by reason of connection with trade or commerce, 
as labor of storekeeper.—State v. Somberg, Neb., 
204 N. W. 788. 





67. Sureties—Liability on Indemnity Bond.—Act 
No. 196 of 1918, § 1, relating to operation of pub- 
lic service cars, and defining a “public highway’ 
to mean only roads outside of incorporated villages, 
towns and cities, held not to relieve surety on 
indemnity bond required by section 5 from lia- 
bility for death of one killed by service car, which 
occurred on public highway within incorporated 
village, — or city.—Distefano v. Michiels, La., 
104 So. 914. 


68. Taxation—Benevolent Corporation.—Masonic 
corporation, organized under Laws 1871, c. 41, to 
purchase realty and maintain buildings “for Ma- 
sonic purposes,”’ is not ‘‘corporation organized for 
charitable or benevolent purposes,’’ within Tax 
Law, § 4, subd. 7, exempting property of such cor- 
porations from taxation, notwithstanding benevo- 
lent character of Masonic bodies from which its 
trustees are chosen, or which are members of cor- 
poration or tenants of its buildings.—People v. 
Byrne, N. Y., 2310 N. Y. S. 527. 


69. Treaties—Seizure of Ship.—Under American- 
British Treaty of May 22, 1924, providing that right 
to seize vessel endeavoring to bring liquor into the 
United States in violation of its laws shall not be 
exercised a greater distance from the coast than 
can be traversed in one hour by the vessel, it is 
the speed of the boat conveying liquor, and when 
so engaged, that determines the distance from 
shore in which seizure may be made in a partic- 
ular instance.—The Over the Top, U. S. D. C., § 
Fed. (2d) 838. 


70. Trusts—Designation of Beneficlaries.—Trust 
attempted to be created by deed of lease to named 
persons in trust, to hold house erected thereon as 
place of worship for use of ‘‘the members of the 
Methodist Episcopal Church in the United States,”’ 
and permit ministers of such church to preach 
therein, held to have failed because of too vague 
and indefinite designation of beneficiaries.—Balti- 
more Life Ins. Co. v. Trustees of M. E. Church, 
Md., 126 Atl. 908. 


71. Witnesses—Privileged Communication. — In 
suit on life insurance policy, that plaintiff called 
other attending physicians to testify as to in- 
sured’s health, one of whom was in consultation 
with physician testifying for defendant as to in- 
sured’s condition, did not constitute a waiver of 
its right to claim privilege of Burns’ Ann. St. 1914, 
§ 520, as to such physician.—Travelers’ Ins. Co. v. 
Fletcher American Nat. Bank, Ind., 148 N. E. 601. 


72. Workmen’s Compensation—In Employer’s 
Service.—Employee’s removal of dirt and grease 
from his person in bathroom of employer’s bunk- 
house after finishing day’s work held not act in 
employer’s service or having to do with and 
originating in employer’s work, within Workmen’s 
Compensation Act.—Associated Employers’ Re- 
ciprocal v. Simmons, Tex., 273 S. W. 686.. 


73.—Mailing Claim for Review.—Depositing of 
claim for review of decision of committee on arbi- 
tration under Comp. Laws Supp. 1922, § 5461, in the 
mail within 10 days from filing of decision, held 
not compliance with statute requiring it to be filed 
within such time.—Detroit United Ry. v. Depart- 
ment of Labor and Industry, Mich., 204 N. W. 707. 


714.——‘‘Maritime Cause.”—Workmen’s Compen- 
sation Act, though elective, held impotent to take 
from “admiralty” and to confer upon Board of 
Workmen’s Compensation and state courts juris- 
diction of ‘‘maritime cause,” in view of Const. 
U. S. art. 3, § 2, and laws enacted pursuant there- 
to; ‘‘maritime”’ pertaining to navigation or com- 
mercial intercourse upon the seas, Great Lakes 
and rivers, a “maritime cause” being one arising 
from a maritime contract, whether made at sea or 
on land, and ‘‘admiralty” being tribunal exercis- 
ing jurisdiction over all maritime contracts, torts, 
injuries, or offenses, and extending to navigable 
rivers, whether tidal or not, in the United States. 
aa wee Valley Coal Digger Co., Ky., 273 


15.——‘‘Work of Employer.’’—Injury to salesman 
by discharge of shotgun, in removing it from his 
moving car to facilitate travel in calling on a 
customer, was compensable as an injury “having 
to do with and originating in the work of his em- 
ployer,”” under Vernon's . Civ. St. Supp. 1918, 
art 6246.—Burnett v. Aetna Life Ins. Co., Tex.. 
273 S. W. 322. 

















